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Sector overview
Welcome to the Summer 2021 edition of our briefing for arts and culture organisations.
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The past year has been incredibly challenging for Arts and
Culture organisations. You have had to adapt rapidly in
order to continue to offer public programming, as well as
to safeguard your assets and protect your staff, volunteers,
and beneficiaries. Many arts organisations have restructured,
suffering redundancies and reducing or temporarily stopping
activities. Support for the sector has been strong, with
individuals, trusts, and foundations stepping in to provide
welcome financial assistance, and the Department of Culture,
Media and Sport (DCMS) and Arts Council England (ACE)
responding positively, providing emergency funding through
various schemes such as the Culture Recovery Fund.
Over the next few years, Arts and Culture charities will enter
a period of rebuilding, aiming to increase their activities
and maintain or strengthen reserves. I know it is a concern
across the industry that the generous support from DCMS,
ACE, and trusts and foundations is likely to be time-limited,
and that financial pressures are likely to lie ahead. With
organisations needing to guard themselves against the risks
of a challenging economic environment and below average
visitor numbers in forthcoming years, it is particularly
important for organisations to diversify income sources to
support their core costs.

Despite the challenges, there are also encouraging signs:
household savings are at a 60-year high, which suggests
that there is a strong market to capitalise on now that social
restrictions are being lifted, provided consumer confidence
can be rebuilt.
The majority of Arts and Culture organisations have March
financial year ends and so many of you are in the process
of putting together a set of financial statements that
encompasses an unprecedented year. In light of this, we
have focused this briefing on financial reporting matters that
may impact you during this time.

Jane Askew
Director
020 7969 5683
jaskew@haysmacintyre.com

12 	New auditing standards
14 	Update on creative sector tax reliefs
16 	The impact of COVID-19 on trading 		
		
subsidiaries
21 	Partial exemption calculations

1

haysmacintyre Arts & Culture Briefing Summer 2021

Reporting your activities
and financial results in an
extraordinary year
The past financial year has been incredibly challenging for the sector and many organisations
are considering how to reflect on what has happened in their annual report.
I set out below various matters to consider when building your financial statements,
particularly in an extraordinary year.

Consider who you are writing for
Before writing the report, make sure you are clear on who
your target audiences are and which of your stakeholders are
likely to take an interest in your annual report and financial
statements. This could be a wide range of organisations
and individuals, such as trusts and foundations, ACE, local
government, your beneficiaries/visitors, staff, the Charity
Commission, and the press. The stakeholder mix may have
changed over the past year if your activities have altered,
for example you may be considering enhanced fundraising
activities, so it’s wise to reconsider this even if you think that
your stakeholder mix has remained the same.
Consider selecting a main stakeholder group to tailor your
report to and avoid mixed messaging, but make sure that
you are not alienating any key stakeholders with your report.
For instance, if your beneficiaries are children and/or young
adults make sure your reporting is understandable to them.
If you have had to change or reduce your offering this year
as a result of the pandemic it may be difficult to report on
your impact, as year on year comparisons may not be valid.
Nevertheless, remember that if you are a charity that relies
on fundraising, these financial statements are likely to be
one of your key documents over the next year as funders
are likely to request them as part of a funding application.
It is therefore important to ensure that the report reflects
the impact that you have made in the year, and details your
future plans and anticipated impact once you are able to
increase your activities.
Showcase your triumphs
We have heard many amazing stories about fulfilling
charitable objectives during the pandemic: through digital
outreach; using facilities in new ways; and supporting staff,
freelancers, and others who have been severely impacted by
the pandemic. Since the year has been devastating in many
ways, it is prudent to give space to these positive stories,
even if their financial impact was minimal.
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Visual tools
Visually attractive trustees’ reports and financial statements
are always easier to read, even for financially-minded
readers. More and more charities are using pictures and
infographics to enhance their reporting, both in the ‘front
end’ of the accounts, with the trustees’ report, but also in
the ‘back end’ – making the financial statements and notes
themselves more appealing and illustrative.
Think about the key information that your stakeholders will
want to see and clearly signpost this in the accounts. In
the financial review section of the trustees’ report, financial
information is often better presented in graphs or pie charts
rather than just plain text. Key performance indicators, or
impact messages, can also be highlighted throughout the
report with these tools. Even just adding some colour and a
few strategically placed photos can transform the accounts
and make them more appealing to donors, volunteers, and
the public.
The Charities Statement of Recommended Practice (SORP)
(FRS 102) sets out the content required in the trustees’
report under various headings. The wording for these
headings is however not mandated, nor is the order of the
report. The requirement is only to provide the requisite
information in a clearly presented way. It is becoming
increasingly common for charities to alter both the order of
the report and the section titles to present their activities
for the year and any areas that have changed at the start,
and the more static information that changes minimally from
year to year, such as the details of the charity’s structure,
governance, and management at the end of the report.

Key financial messages
Rather than repeating the numbers from your statement
of financial activities and balance sheet in the financial
narrative, focus on the messages that you want to put across
about your financial activities and performance, for example:
•

Explaining how you have adapted and managed your
finances over the period, including any restructuring
that you have undertaken

•

Documenting any government or extraordinary
financial support you have received over the period

•

Striking the right balance between explaining why you
are a good fundraising cause and emphasising your
financial stability

•

Setting out your plans for the future and what financial
impact this will have on the organisation, including
your reserves requirements

Reserves
Many arts and culture charities have benefitted from support
from trusts and foundations, ACE, and the Government this
year, which has left them with reserves positions that appear
healthy, but may actually be a source of concern. High
unrestricted funds may send a message to the reader that
you have sufficient funds to carry out your future activities.
If you have planned expenditure in the coming years, for
example on developing new projects or activities, consider
establishing designated funds. Designated funds can help
to ‘tell the story’ of your financial position by separating out
these earmarked monies from your general unrestricted
funds.
In addition, and if you have not already done so, consider a
designated capital fund that matches, to the extent possible,
the value of your fixed assets at the financial year end. This
is a useful tool to show how much of your assets are ‘tied up’
in tangible assets such as buildings, fixtures, and equipment,
and therefore not readily available to spend.
Equality, diversity, and inclusion
We are increasingly seeing charities report on equality,
diversity, and inclusion (EDI) and anti-racism in their
accounts and commenting on the trustees’ approach, or any
activities that have been undertaken in the reporting period,
to address concerns around EDI.

Charity Commission guidance
The Charity Commission have commented on areas where
they feel charities should report on how COVID-19 has
impacted the charity and its control environment this year.
These areas are:
•

Your activities and volunteering

•

Your finances and fundraising

•

Any pensions and investments

•

Your future plans, and the impact on the future plans
of any wider network that you take part in

•

The going concern assessment

The Charities SORP committee have a dedicated COVID-19
page with links to various sources of advice, which can be
found here: https://www.charitysorp.org/about-the-sorp/
covid-19/
And finally, Brexit
Many arts and culture charities have been insulated from
the impact of Brexit due to the restrictions on international
travel over the past year. However, if you anticipate being
significantly impacted by Brexit in the future, make sure that
you cover this in your trustees’ report as part of your risk,
investments and future plan reporting.
If you would like to discuss the structure of your annual
reporting, please contact Jane Askew or your usual
haysmacintyre contact.

Jane Askew
Director
020 7969 5683
jaskew@haysmacintyre.com

The Charity Governance Code (the Code) recommends that
trustees regularly publish information on their progress in
these areas, and you may wish to include this information
in your annual accounts. The Code recommends charities
publish information on:
•

The organisational approach to EDI in line with your
aims, strategy, culture, and values

•

The board’s culture, practices, and behaviours

•

The board’s composition and make-up

•

Any plans to tackle organisational, board inequalities,
or gaps that have been identified

This may include reporting on your gender and ethnicity pay
gaps, and any identified issues arising from these reviews.
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The accounting impact
of COVID-19
Over the past year you have likely encountered a variety of new financial
reporting elements, such as the Coronavirus Job Retention Scheme (CJRS),
business loans, and rent-free periods. We have set out below the key
considerations for items common across the sector.

Working example
Standard rent concession
Rent term

Year to 31 Dec
2019

Year to 31
Dec 2020

Year to 31
Dec 2021

Year to 31
Dec 2022

Rent free

£20,000

£20,000

£20,000

Accounting treatment
Rent concessions
An amendment to FRS 102 was issued as a result of the pandemic and addresses how both lessees and
lessors should account for any rent concessions that have been arranged because of COVID-19.
Rent concessions normally take the form of rent-free periods. The normal accounting treatment for rent
concessions is to spread the financial impact of the concession evenly over the life of the lease. With
COVID 19-related concessions, FRS 102 requires that any rent concessions are instead recognised in the
period that they are intended to compensate.

Year to 31
Dec 2019

Year to 31
Dec 2020

Year to 31
Dec 2021

Year to 31
Dec 2022

£15,000

£15,000

£15,000

£15,000

The FRS 102 change only applies where the concession is as a direct result of COVID-19, and:
•

There is an agreement to actually lower the rent, and not just defer it

•

It only covers payments that were originally due up to 30 June 2021

•

There is no significant change to any other term or condition of the lease – essentially that you
have not also (re)negotiated the terms of the lease for other matters at the same time

Although it was published after the pandemic started, the amendment covers all financial year ends
starting after 1 January 2020, and the ability to early adopt means that you can use it for any financial
year end impacted by the pandemic.
Working example
In the adjacent example the rent and accounting years are helpfully concurrent. In practice, things
are likely to be more complex as you may well have a previously agreed and accounted for rent-free
period as well as a COVID-19 related concession. Where this is the case, you will need to address each
concession separately when looking at the accounting treatment.

COVID-19 related rent concession
Rent term

Year to 31
Dec 2019
£20,000

Year to 31
Dec 2020 - nine
months’ rent free
£5,000

Year to 31
Dec 2021

Year to 31
Dec 2022

£20,000

£20,000

Accounting treatment

Other accounting considerations that are likely to impact the sector are set out on pages six and seven.
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Year to 31
Dec 2019

Year to 31 Dec
2020

Year to 31
Dec 2021

Year to 31
Dec 2022

£20,000

£5,000

£20,000

£20,000
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Item

Accounting considerations
•

CJRS income

Performance-related grants

Treated as income in the financial statements rather than netted off against
expenditure

•

Unrestricted income

•

If the income is material, the grant and associated staff costs should be
separately identified in the notes to the financial statements, and an accounting
policy included

•

Variations to the activities you are undertaking may impact the accounting
treatment and timing of income recognition

•

Delays to deliver may mean that income should be deferred if performance
conditions have not been met.

•

Consider the impact of any claw back provisions, and whether you have had
discussions with funders about repurposing grants intended for one purpose to
deliver something new in the future.

Item

Accounting considerations
•

If you have any contracts that you entered into and are not going to get any
benefit from, perhaps renting meeting space, this may become an onerous
contract which must be accounted for up front rather than spread over the life
of the contract

•

Where you have received CJRS income to cover the costs of staff who would
normally be allocated to activities funded by restricted funds, you cannot use
those funds to cover the CJRS funded costs of that employee as they were not
performing any work for the project while on furlough

•

If staff have carried forward significant holiday this may mean that you have a
material holiday pay accrual this year

•

If you have taken out a government-backed loan this may not be at market
interest rates due to the Government covering the first 12 months of interest;
you will therefore need to consider discounting the loan to the present value of
future payments at a market rate of interest (see FRS 102 paragraphs 11.1311.14)

•

Unfortunately if you have breached a loan covenant in the period, unless you
obtained a waiver or removal of the covenant from the bank before the financial
year end, the loan is likely to need to be disclosed as all due within one year on
your balance sheet

•

There may be new critical judgements and estimates that have a material
impact on the accounts, for example valuation or impairment of building assets

•

Debtor recovery and the suitability of debt and stock provisions will need to be
reviewed carefully and revisited until the accounts are signed

Onerous contracts

Staff costs covered by
restricted funds

Holiday pay accrual

Loans
Cancelled or postponed
events or productions

Membership fees

Donors releasing conditions
on restricted grants to help
cover core costs

•

•

Refunds, future credits, or enhanced future benefits may have both accounting
and tax implications

•

HMRC recently issued updated guidance on claiming Gift Aid on waived refunds
that may be useful to consider. We cover this topic in more detail on page 19

•

For transparency, account for these as an in-year transfer to unrestricted funds

•

If the donation has not been spent at the financial year end, consider
designating it towards the project if you hope to still be able to spend some of
the funds on the originally intended area

•

Include a description of the transfer or designation in your accounts

•

These are accounted for once there is a detailed formal plan without realistic
possibility of withdrawal, so may need to be recognised before they are paid if
your financial year end falls between the decision and payment

•

The total for redundancy and termination payments in the year needs to be
separately disclosed in the staff costs note to your accounts

•

Consider whether you need to amend your cost allocations to your various
charitable activities in light of COVID-19 as your activities, and how your money
has been spent, may well have changed significantly, or allocations based on
percentages of staff time may be impacted by furlough

Redundancy costs

Cost allocations

Where you have not been able to contact customers to refund or reschedule,
consider the need to treat the income as a liability
Breaches of loan covenants

Critical estimates and
judgements

Alex Hallam
Assistant Manager
020 7396 4345
ahallam@haysmacintyre.com

Phillippa Stops
Supervisor
020 7396 4280
pstops@haysmacintyre.com
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Culture Recovery Fund
reporting
ACE’s Culture Recovery Fund grants contain a requirement for the statement of income and
expenditure, which sets out how you have spent the grant, to be certified by an independent
accountant at the end of the reporting period. The reporting deadlines are short, with most
being one month after the end of the financial period they relate to, so it is important to
ensure that you have organised the review to take place as soon as possible after the grant
period ends.

The ‘independent accountant’ can be your auditor,
independent examiner, or another suitably qualified
accountant. You may find cost savings from using your
auditor/independent examiner, as they may be able to utilise
some of the work for the year end audit/examination.
The word ‘certify’ is problematic for accountants as it
suggests 100% validity, however we have obtained
assurances from ACE that a ‘limited assurance’ report under
the terms of the International Standard on Assurance
Engagements is sufficient.
For a limited assurance engagement the accountant collects
less evidence than for a reasonable assurance engagement,
and expresses a negative form of conclusion – for example,
“Based on the procedures performed, nothing has come to
our attention to indicate that the statement of income and
expenditure is materially misstated.” A reasonable assurance
report, on the other hand, has a positive form of conclusion,
eg “Based on the procedures performed, in our opinion, the
statement of income and expenditure is reasonably stated.”
The accountant will likely use the same risk assessment
procedures and levels of materiality for both reasonable and
limited assurance engagements, but will have lower sample
sizes and obtain lower levels of testing coverage in a limited
assurance engagement and therefore cannot express their
opinion with the same degree of confidence.
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If you would prefer, you can always request that your
accountant performs a reasonable assurance report, however
this will inevitably lead to higher costs. It is important
when planning the review of your Culture Recovery Fund
statement that you agree and are satisfied with the terms
of engagement and level of assurance being obtained from
your advisor.

David Martin
Senior Manager
020 7396 4258
dmartin@haysmacintyre.com
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Reconsidering your reserves
policy

The updated Charity
Governance Code

Many of my clients have become very familiar with their reserves policy over the past year as
frequent cash flow forecasting, financial modelling, and recovery planning have taken centre
stage. What may have previously been seen as a checkbox compliance exercise has become a
pivotal element of survival and future-proofing for many organisations.

The Code sets out seven principles of good governance and
is endorsed by the Charity Commission. A revised code was
issued in December 2020, following a rigorous consultation
within the sector which involved over 800 responses. The
key changes previously made to the Code, issued in 2017,
are in respect of:

Over the past five years we have increasingly seen more
charities in the sector move away from generic policy
wording, such as ‘we require X months of expenditure cover
in reserve’, towards more detailed risk-based models that are
closely linked with the strategy of the charity. Previously this
may have involved a large amount of educated estimation,
however the past year has highlighted the impact a
significant loss of income and charities’ ability to adapt in
light of it. For those who haven’t already, revisiting your
reserves policy over the next few months is important, and
vital in advance of publishing your next financial statements.
I’ve set out below some matters to consider when revisiting
your policy.
Does your policy:
•

Identify and plan to cover core, unavoidable costs? If
you are reliant on buildings to deliver your activities,
ensure that you identify and include anticipated capital
maintenance and repair works?

•

Reflect the risks of unplanned closure associated with
your business model, spending commitments, potential
liabilities, and financial forecasts?

•

Help to address the risks of unplanned closure on your
beneficiaries, staff, and volunteers?

•

Link with your liquidity and working capital
requirements? Have the cash flow forecasts and
scenario planning that you put together during the
pandemic helped you to understand what level of
reserves the charity needs to adapt and survive in
challenging circumstances?

•
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Link with your strategy and provide you with sufficient
resources to deliver the future that you plan for?

In addition to these considerations, do the trustees:
•

Regularly monitor and review the effectiveness of the
policy in the light of the changing financial climate and
other risks?

•

Understand which elements of your reserves are
freely available to spend on any of the organisation’s
purposes?

The continued pandemic may suggest that a higher level of
reserves is required to manage the organisation through a
time of uncertainty, however it may be that more spending
is required to rebuild your activities as we emerge from the
pandemic and therefore holding a lower level than your
target may be appropriate in the short term.
It is important that you set your reserves at the level you
have assessed to be appropriate irrespective of the charity’s
actual level of reserves. Trustees should then explain in the
reserves section of their report why reserves are higher /
lower than their policy, the reasons why and their future
plans to address this.

1. Principle 3 – Integrity: there are new recommended
practices for the right to be safe, emphasising
trustees’ needs to understand their responsibilities for
safeguarding and to ensure that you have appropriate
procedures for raising and dealing with issues. In
particular, the Code includes new recommended
practice on the right to be safe (safeguarding); the
Code now asks trustees to:
○ Understand their safeguarding responsibilities
○ Establish appropriate procedures that are
integrated with the charity’s risk management
approach
○ Ensure that everyone in contact with the charity
knows how to speak up and raise concerns about
safeguarding

2. Principle 6 – Diversity: this principle is now named
‘Equality, diversity, and inclusion’ and was changed to
reflect best practice. The Code is updated to include
the following:
○ Trustees should think about why equality,
diversity, and inclusion are important for
their charity and assess the current level of
understanding of each
○ Trustees should set out plans and targets for
equality, diversity, and inclusion that are tailored
to the charity and its starting point
○ Trustees should monitor and measure how well
the charity is doing in these areas.
○ Trustees should be transparent and publish the
charity’s progress in annual reporting
The revision of the Code can be downloaded here: https://
www.charitygovernancecode.org/en/pdf
We have prepared a helpful factsheet about the Code in our
‘Questions to ask’ series. You can view it here.

Alex Gillespie
Senior Manager
020 7969 5540
agillespie@haysmacintyre.com

Steven Slater
Senior Manager
020 7396 4218
sslater@haysmacintyre.com
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New
auditing
standards
Most Arts and Culture charities
will have already completed at
least one audit cycle during the
pandemic. For most, this has
involved more frequent and more
detailed discussions with their
auditors about events after the
year end than in the past, as cash
flow forecasts and budgets have
been under greater scrutiny and
any uncertainties surrounding
going concern would have been
discussed frequently before signoff. As the pandemic continues to
take its toll across all sectors of
the economy, nearly all of us have
been affected to some extent.

Performances and exhibitions have been particularly
affected, as social distancing measures and successive
lockdowns reduced allowable activities and venues have
been closed for long periods of time. Some organisations
have had success in operating in a digital environment, and
many are proposing to maintain digital activities for some
activities going forward.
For auditors, three new standards have been issued to help
guide our reviews and to improve audit quality under such
unusual and unexpected circumstances:
1. ISA 540 Auditing Accounting Estimates and
Related Disclosures – it is not only art which is
subjective
Arguably the most significant update for us as auditors is
ISA 540, which has been revised to set out how we should
approach accounting estimates and judgements in the
financial statements.
Auditors will be asking for more detailed and robust analyses
of your estimates and will provide a greater challenge on the
assumptions used in making those estimates. An accounting
estimate, broken down to its basic definition, is an
accounting entry which is made where the eventual outcome
is subject to uncertainty. A judgement is then also needed
to determine the appropriate accounting treatment. Usually
judgements determine the decisions on the recognition of a
transaction, whilst estimates are related to the valuation of
the transaction or balance. A simple example to distinguish
between the two is when you need to make a judgement on
whether a debtor is recoverable, and consequently make an
estimate of the recoverable amount.
Other simple examples include estimating the useful lives of
assets for the purposes of depreciating them over a term, or
making a judgement as to whether expenditure is capital or
revenue in nature.
For your 2021 audit, you can expect your auditor to
challenge more assumptions you’ve made in calculating
your estimates and applying judgement, and to ask you to
justify these with reference to historic data, wider sector
information, or anticipated results. This may often lead to
more work during your audit process, for both you and
your auditor, with the benefit of more accurate financial
statements across the sector.
The revision to ISA 540 does not change anything relating
to FRS 102 or the Charities SORP, and so will not have any
impact on your accounts. The change is in how we, as
auditors, must approach the audit of accounting estimates,
which may very well challenge old or outdated assumptions
and benefit the sector as a whole by improving accuracy.
2. ISA 570 Going Concern – an auditor looking
forward
The second new auditing standard is the revision to ISA 570
on the audit of going concern. As mentioned above, you
are likely to have already felt the implications of this during
your 2020 audit as many auditors had to apply its main
requirements a year early due to the challenges brought by
COVID-19.
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In issuing our audit report, we are required to consider going
concern for a period of at least twelve months from the
date we are to sign the audit report. As an entity’s ability to
continue as a going concern is so material and pervasive to
the financial statements, its prominence of review under the
revised standard is well justified. Any significant uncertainties
regarding an entity’s ability to continue should be disclosed
with suitable prominence, which may include drawing
attention to the matter in the audit report. While COVID-19
may have increased the need for detailed reviews across the
economy, the revised ISA 570 aims to improve audit quality
going forward by addressing shortcomings seen in recent
high-profile cases, such as the collapse of Carillion, and
applying these improved standards to all entities.
Your auditor will likely seek more forecasts of the year
ahead, and ask about your future plans. Expect greater
review around more sensitive areas such as your anticipated
cash flow and available borrowing facilities, including stress
tests for any loan covenants in place.
3. ISA 700 and audit reports - tailoring the report to
you
The third new standard is ISA 700 on audit reports. The
auditor will now be required to make explicit tailored
disclosures on how the audit was considered capable of
detecting irregularities (including fraud), as well as for a
more prescriptive statement on going concern. The audit
report will likely be longer as a result and may also take up
an extra page in the financial statements.
The standard comes about in part to address an
expectations gap between the auditor and the users of the
financial statements. While the ISAs make it clear that it is
not the role of an auditor to try to find and identify fraud,
they should be vigilant for any potential instances of fraud
and to design their procedures in such a way as to mitigate
the risk of material fraud going undetected. An auditor
may be viewed as more of a watchdog than a bloodhound,
which is to say that although we do not actively search for
instances of fraud, we need to remain alert to the possibility
and to be able to identify fraudulent activity when it could
lead to a material misstatement in the financial statements.
In practice, your auditor will need to make additional
disclosures in the audit report which are more tailored to
you. It is important that you read your audit report when
drafted to ensure you are happy with the details provided,
and to discuss with your engagement partner and/or audit
manager if you have any concerns.

Jackson Berry
Director
020 7151 4400
jberry@haysmacintyre.com
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Update on creative sector
tax reliefs
Over the past year, performances and exhibitions across the country have been cancelled,
rescheduled, and adapted to deal with the ever-changing guidelines on social distancing. So
where does this leave charities making claims for creative sector reliefs?

We explore below how recent changes to performances
may impact the ability to make a claim under the existing
legislation, as well as what companies should consider to
protect their claims as far as possible.
Although the specific examples below refer to theatrical
productions, similar adaptations and interpretation will
apply to Museums and Galleries Exhibition Tax Relief and to
Orchestra Tax Relief, as these have also been affected by the
pandemic.
Cancelled productions
The good news is that the cancellation of a theatrical
production prior to its opening to the public does not
necessarily render it ineligible for tax relief. Helpfully, many
of the criteria set out in the tax legislation are based on
‘intention’ rather than the final reality, including that which
determines whether the higher touring rate can be claimed.
It will be important that records of noted intentions are kept
by the production company in order to substantiate a later
claim.
Some key pieces of evidence of intention include:
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•

Confirmation of a ‘green light’. If production was no
longer speculative and had been given the firm go
ahead prior to being abandoned, then it is likely to be
possible to make a claim for much of the expenditure
incurred before cancellation, provided all other relevant
conditions are met.

•

A firm intention for an exhibition to be open to the
public (whether free or paid entry), or evidence
that a production’s performances were to be staged
live in front of paying members of the public (or for
educational purposes)

•

Demonstrable evidence of planning a tour of the
production: depending on the intended touring
schedule, it may be possible to claim the higher rate
of relief

Re-scheduled productions
Many productions have been postponed (perhaps
indefinitely) rather than formally cancelled, which should not
alter the eligibility for a Theatre Tax Relief (TTR) claim. If
the theatrical production had not yet opened, then this may
simply delay some of the expenditure and therefore some of
the relief (if it will fall in a later financial period), although a
claim should still be made for the costs incurred to date.
If a theatrical production was already open to the public,
and therefore in the ‘running phase’ (the costs of which
do not normally contribute to repayable tax credits),
then there will likely be costs involved in its temporary
closure, and in due course, costs of getting it back up and
running again (eg new rehearsals). The TTR legislation
allows for ‘exceptional running costs’ to be treated as core
expenditure, and thus contribute to those all-important
repayable tax credits. We therefore recommend that good
records are kept of such expenditure in order to substantiate
a claim.
Adapted productions
Perhaps the most complicated situation for an organisation
to find itself in is one where a theatrical production has
neither been cancelled nor postponed. Instead, the format
has been adapted to ensure it can still reach as much of
its intended audience as possible, but without the need for
them to be physically present, such as live streaming or the
making of a recording.

HMRC have indicated, and subsequently issued guidance,
that where the intention has changed from putting on live
performances to an exclusively digital format, they will
consider that the production in its original format has been
abandoned, with all expenditure incurred after this change
in intention being ineligible as it now relates to a ‘new’
production with no intention of live performances.
We do not necessarily agree with HMRC’s interpretation of
the TTR legislation, which does not explicitly cover a change
of intention. Given that very few production companies
felt they had a choice in the matter of abandoning the live
performances, we believe they have taken a rather strict
approach. In our opinion, it is the original intention that
is most important and determines whether a production
qualifies for TTR. We do, however, agree that any costs
relating to the live streaming or recording itself (or making
significant changes to the production to enable it to
work in these formats) would not qualify. We do believe
there is more flexibility in the legislation than HMRC have
indicated and that the normally qualifying production costs
(eg rehearsals, set, costumes etc) should still qualify,
even if incurred after the decision to abandon any live
performances.
Productions which have been developed from the outset for
live streaming or recording, with no live audience present,
will unfortunately not qualify for TTR. This is because
the legislation leaves no room for interpretation of a ‘live
performance’, which must be “to an audience before whom
the performers are actually present.”
Another option, which is likely to become more common as
theatres begin to reopen, is having a physically present (but
socially distanced) audience in addition to a virtual audience
via live stream or recording. This could end up being a
rather grey area for TTR purposes. As well as the original
intention being key, what needs to be established is whether
the making of a recording is the main object, or one of the
main objects, of the company’s activities in relation to the
production. We do not think it would be too difficult to argue
that the live audience has always been the main object, with
live streaming simply a ‘side effect’ of the times, but HMRC
have not indicated where they would draw the line and every
case will need to be viewed on its own merits.

COVID-19 related receipts and expenses
Where activities in the ‘production phase’ have continued, it
is likely that additional costs have been incurred to minimise
the health risks to those involved. For example, enhanced
cleaning of rehearsal spaces, protective equipment etc.
These can be included in the claim along with all other
rehearsal costs or other production phase expenditure.
However, where these are incurred during the running
phase, these must be treated as ordinary running costs and
will not qualify as core expenditure.
Some insurance companies have paid out claims relating to
lost revenue. Whilst this income will need to be brought into
account when calculating the tax credits, it does not alter the
eligibility of the production or exhibition, and provided the
income does not exceed the expenditure, should not impact
on the value of the tax credits either.
The takeaway from all of the above guidance is that there
must be flexibility in the rules for relief claims. The legislation
was written pre-COVID-19 and could not have foreseen the
adaptations required by the industry during the pandemic.
It appears that HMRC has started to consider some of
these changes in their technical guidance, however, these
views are not legally binding. As such, our view is that each
performance or exhibition needs to be reviewed for its own
merits and considered in light of the existing legislation and
its original intention. If you would like to discuss potential
claims with us, then please do get in touch and we can assist
you with maximising your claim.

Alice Palmer
Tax Manager
020 7396 4375
apalmer@haysmacintyre.com

As mentioned above, provided the original intention was
for the performances to be in front of a live (physically
present) paying audience, the production should still qualify
for relief, provided all other relevant conditions are met. The
complications arise when determining what expenditure can
qualify.
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The impact of COVID-19
on trading subsidiaries
Arts charities with trading subsidiaries will be considering the impact of an exceptional year
on their financial position, and it is important to keep both the tax and legal position of a
charity in mind when doing so. Reduced income because of closed venues will no doubt
lead to a decrease in profits or, indeed, an overall loss for the year. Fixed cost levels and
organisational resilience in adverse conditions will each determine the financial impact of
COVID-19 on the year’s profitability. We consider below the Corporation Tax implications and
considerations that should be made in these difficult times.

Tax losses
A previously profitable subsidiary company may have moved
into a loss-making position in its most recent period. In this
case, consideration should be given to the use of the losses
for Corporation Tax purposes. Where the losses have arisen
from trading (rather than a one-off capital transaction),
then they can either be carried forward to be used against
future profits or be carried back against profits of the
previous three years (for trading losses made by companies
in accounting periods ending between 1 April 2020 and 31
March 2022), subject to an overall cap of £2m.
The carry-back option may be particularly useful where a
corporate Gift Aid payment was required to reduce those
profits and the necessary cash, and/or reserves, to make
that payment is now gone or reduced as a result of the
decline in trading. The subsidiary may need to make a
provisional loss carry-back claim with HMRC before the
loss period has concluded. You should speak to your tax
advisor if you believe this approach would be helpful for the
subsidiary, especially where the subsidiary is unable to make
its prior year Gift Aid payment within nine months of the
year end. There was no automatic extension of this ninemonth period as a result of the difficult trading environment.
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Review of intra-group arrangements
During the review of the trading prospects, the parent
charity should review existing arrangements for recharges
of shared resources or other intra-group charges made
by the parent charity. Do they reflect the present trading
arrangements and fairly represent the level of support being
provided going forward? Where subsidiary activities have
reduced, it may be fair to reduce the level of costs recharged
from the charitable parent, which would reduce losses.
It may be necessary to adjust the calculation used for
recharges or for the arrangements themselves to be revisited
where trading will fundamentally change.
Longer-term considerations
Loss relief is useful to help smooth out the effect of ups and
downs in a company’s trading activities and will provide a
short-term solution where profitable trading will be revived in
a future period. However, what are the considerations where
COVID-19 has fundamentally changed the charity’s business
model for good?
Trading subsidiaries and their charitable parent companies
need to review and model the future trading prospects of
the company to ascertain whether there is a prospect of
profitability. If those projections suggest that it is no longer
possible for the business to be financially viable, then
decisions on whether to restructure or close need to be
made as soon as possible.

17

haysmacintyre Arts & Culture Briefing Summer 2021

Support of a loss-making subsidiary
Generally, a parent charity should not continue to support
a loss-making subsidiary. Support in these terms refers
to financial support and can include formal loans, share
capital, and inter-company balances. In addition, where the
parent charity does not chase outstanding debts from the
subsidiary, this can lead to a gradual increase in financial
support as further recharges are unpaid, which may cause a
tax issue for the parent charity.
Investments made by a parent charity in its trading
subsidiary must meet the requirements for qualifying
loans and investments for Corporation Tax purposes. The
financial support mentioned above will usually represent
an investment in the hands of the charity and, as such, it
should meet the requirements of the tax legislation. These
requirements are, broadly, that the loan or investment
must be for the benefit of the charity. In practical terms,
this means either there is a charitable benefit – because it
advances the charitable objects of the parent – or a financial
benefit. Where these conditions are not met, which is more
likely when the subsidiary is not profitable, then the parent
charity can risk a tax charge arising from the non-qualifying
investment. There are also wider legal issues to consider
in relation to non-qualifying investments: they may not
be permitted by a charity’s governing document and may
breach charity law.
Cessation, sale, or transfer of activities
Once a financial review has taken place and there is
a conclusion that the subsidiary is no longer viable,
consideration should be given to whether the activities
of the company could be sold, transferred to the parent
(depending on the nature of the activities), or alternatively
be discontinued completely. Where the activities are
relatively small scale, or where they align with the parent’s
charitable objects, then it may be possible to transfer
activities from the trading subsidiary to the parent without
adverse Corporation Tax effects. However, legal advice
should also be sought in these discussions. Charities can
make use of the small-scale trading exemption that enables
profits arising from non-charitable trading activities to be tax
exempt, where the income from those activities does not
exceed the small-scale threshold of £80,000 per annum. This
limit is reduced for charities with a total turnover of less than
£320,000. As such, where the total non-charitable trading
activities would fall under the threshold, then trading may be
carried out directly by the parent charity without incurring
Corporation Tax.
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Summary
These are unprecedented times that have resulted in so
many changes in our lives but it is important to remember
that, as a charity, there is an obligation to monitor
investments and financial performance of subsidiaries and
to take the necessary steps to mitigate any negative impact.
The necessary reviews can minimise or reduce any potential
losses as soon as possible to avoid unnecessary Corporation
Tax charges.

Maximising Gift Aid on your charity’s donation
income
With income from planned fundraising and
organised events falling, consider looking at your
existing Gift Aid processes to ensure that income is
being maximised and opportunities are not being
missed. Some specific questions to ask:
1. Consider when the most recent internal review
of processes was made. Are your processes
robust enough to withstand HMRC scrutiny
and are you missing an opportunity to claim
on some sources?
2. Is your donor database up to date and have
you contacted donors where you do not hold
valid Gift Aid declarations to ensure that Gift
Aid is maximised wherever possible?

Louise Veragoo
Not for Profit Tax Director
020 7969 5682
lveragoo@haysmacintyre.com

3. Where your regular donors have continued
giving via subscriptions/membership
arrangements, is there now an increased
opportunity to claim Gift Aid due to a
reduction in value of member benefits
received by them?
4. Do you have historic donations where Gift Aid
claims have not been made to date? Consider
making a catch-up claim for qualifying
donations made in the past four years.
5. Could the Gift Aid Small Donation Scheme
benefit your charity, for small cash donations
of less than £30?
Relaxation of Gift Aid rules on waived refunds
and loan repayments
In early May HMRC issued updated guidance
regarding the application of Gift Aid on waived
refunds and loan repayments. Previously, in order
for a waived debt to qualify for Gift Aid, the original
funds needed to be repaid by the charity to the
donor, with a subsequent qualifying payment by
the donor then being made, the latter payment
qualifying for Gift Aid. Given the number of events
cancelled as a result of COVID-19, HMRC has
agreed to relax its stance on this repayment point
and is now allowing a charity to claim Gift Aid on
waived repayments, refunds and loans.
In order for the waived amounts to qualify, the
charity must hold a Gift Aid declaration for the
donor, it must keep a record of the waiver made
by the donor, and all other Gift Aid requirements
(including benefits limits) must be met. Gift Aid
will be claimed in the period of the waiver, rather
than the date or original payment (where that
is different). These changes may have a wide
application across the sector for deposits paid,
tickets purchased and loaned amounts that are now
being waived and may unlock valuable additional
cash for charities.
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Partial exemption calculations
In late March HMRC published a Revenue & Customs Brief (the Brief) acknowledging the impact
COVID-19 may have had on VAT recovery rates for partly exempt businesses. The Brief states that
HMRC will allow organisations to request temporary changes to their partial exemption method to
reflect changes to their business practices and VAT recovery rates as a result of COVID-19.

For organisations using the standard method, HMRC indicates
that the standard method override may apply, and for
organisations using special methods they say they may accept a
request to use a method based on prior year figures which are
more reflective of the normal trading patterns.
Amendments to methods will be time limited with a default
limit of one year, after which they will revert to the previous
method, though an extended period may be requested. Most
importantly, HMRC states that they will only allow a change to
a method which is requested after the end of the tax year in
‘exceptional’ circumstances.
The tax year of an organisation is the return period ending
March, April, or May depending on its return stagger. That
means that organisations with calendar-quarter VAT returns
had until 31 March to request an amendment to their partial
exemption methods for the 2020/21 tax year. Given that the
Brief was only issued on 23 March, one must hope that the late
issue of this guidance is accepted by HMRC as an ‘exceptional’
circumstance.
Partly exempt organisations who have seen their recovery rates
drop due to COVID-19 are strongly encouraged to seek advice
as to whether they could benefit from this announcement.
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A similar accelerated process will apply to the Capital Goods
Scheme adjustments and HMRC have also advised that where
planned events have had to be cancelled, then an adjustment
to the value of the supply would normally arise in an incomebased calculation to reflect refunds. HMRC have indicated
that requests not to make an adjustment will be considered
sympathetically.
The Brief says that this announcement will apply to combined
Business/Non-Business methods, but is silent as to stand-alone
Business/Non-Business methods. As the legislation states that
any fair and reasonable calculation may be used for a Business/
Non-Business apportionment then, by extension, it seems likely
that a COVID-19 related amendment may be allowed this year.

Phil Salmon
VAT Partner
020 7969 5611
psalmon@haysmacintyre.com
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