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From the editor
Welcome to the Summer 2020 edition of our briefing for schools.
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Perhaps we should rename this publication the COVID-19
Briefing as all the articles recognise the current pandemic. I
appreciate that most of our readership will also be extremely
busy dealing with its impact, none more so than school
bursars who are having to juggle day to day concerns with
longer term planning considerations.
Steve Harper’s article on budgeting and forecasting is
therefore particularly relevant, as is Tom Wilson’s on the
financial aspects of a due diligence review as it is likely
that more schools will be considering merger opportunities.
Nick Bustin provides a helpful summary of the job retention
scheme and Alice Palmer reminds us of the importance of
the separate financial planning and monitoring of a trading
subsidiary to ensure that it has sufficient reserves at the
time that any profits are paid to the school. I am grateful
again to Tabitha Cave and James Garside from VWV who

explore the current challenges of collecting debts.
Many schools will be seeking more borrowings to replace
shortfalls in fee income and to cover working capital
requirements. I have provided a short reminder of the legal
requirements when borrowing and Richard Weaver considers
how endowment and restricted funds can be managed to
good effect. Rakesh Vaitha prepares us for the increased
risk of fraud during this emergency and Andrew Roberts
provides steady advice for managing investments in volatile
times.
Let’s hope that schools are open again when I’m writing the
editorial for our next publication.

Tracey Young
Partner and Head of Education
020 7969 5654
tyoung@haysmacintyre.com
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Budgeting and forecasting:
Top tips in the era of COVID-19
The impact of the COVID-19 pandemic
has been far reaching across the not for
profit sector, and independent schools are
no exception. As an auditor, advisor and
trustee of two charities, a significant part of
my time over recent weeks has been spent
considering budgets, forecasts and financial
models. This is especially tough at a fastmoving time when the landscape continues
to shift significantly and rapidly.
In our Autumn 2019 Schools Briefing, Tom Wilson
considered key considerations for financial modelling and
I have continued along this theme with some reflections
from my own experience in this area.
In times of difficulty, it is particularly important for schools
to focus on cash flow. This is especially the case for those
schools with limited cash reserves. Key to effective cash
flow forecasting is a detailed assessment of when income
will be received and payments are due to be made, and
in making this assessment it is important for a school to
understand its various contractual commitments. It is also
important to ensure that the cash flow model takes into
account identified risks such as parents being unable to
pay fees due to the current economic client, or disputing
fees because of the need to home school pupils for a
period of time. Cash flow forecasts should also take into
account any lines of credit available, and in my experience
some organisations have been speaking with their banks
to confirm the continued availability of previously agreed
credit lines.
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The Government has implemented measures designed
to support businesses through the current economic
crisis, including the Coronavirus Job Retention Scheme
for furloughing workers and the deferral of VAT payments
between 20 March 2020 and 30 June 2020. In both cases,
it is important that the cash flow effects of these schemes
are carefully modelled. For example, the Coronavirus Job
Retention Scheme requires that the school continue to pay
staff as usual and will then reclaim the amounts available
as a grant. Therefore, considering the timing differences
between the salary payments and the likely receipt of the
grant it is important when assessing the school’s cash flow.
Where there are uncertainties, it is important to consider
a range of different scenarios. I have seen a number of
approaches taken to this, with a common approach being
scenarios driven by the length of time a lockdown situation
is imposed in the UK. Where schools are proposing to
discount fees to take into account remote online learning,
it has also been helpful to model the impact on different
levels of discount to inform decision making.
In each scenario, it is important to consider the key
decision points including key contractual commitments,
for example in relation to any capital works, and issuing
termly bills. For some schools, there will inevitably be
conversations about closure and the ability of the school to
do so in an orderly fashion and in a way which minimises
the impact on pupils. Where this is a potential outcome it
is important that the governors are aware of the potential
costs of closure and that they consider the point at which
such a decision needs to be taken.

Separate to the consideration of different scenarios is the
need to consider the sensitivity of different assumptions.
In any financial model, there will be a number of
assumptions, some of which will be more critical to the
overall model than others. In reviewing the budgets
and forecasts it is important that the assumptions
made are clearly explained to the governors and that
the reasonableness of those assumptions is carefully
considered. The key assumptions for a school will include
pupil numbers, timing of receipts from parents, staff levels
required and the extent and timing of capital works. Given
that it is currently uncertain as to when the UK will exit its
current lockdown measures, there are related assumptions
such as whether planned summer lets will be possible and
whether the autumn term will proceed as normal.
Once the key assumptions have been identified, the school
should assess their sensitivity. Given the current level of
uncertainty, it is very difficult to model the pupil roll as
previous experience of mid-year joiners and leavers may
no longer be appropriate. Whilst uncertainty is inevitable,
it is important to understand the potential impact: for
example, if pupil numbers are 2% lower than expected,
does this have a significant impact on the model which
would change the key decision-making points? What about
5% or even 10%? By considering questions such as this,
focus can be given to those assumptions which are most
crucial to the forecasts and these assumptions should
therefore be very carefully monitored.
For some schools, there may be a natural tendency to
focus on short-term survival. Whilst a focus on the shortterm in times of crisis is important, it is also helpful to
consider the potential long-term effects of the current
situation. For example, a short-term reduction in pupil

numbers may be offset by delaying capital works or
through the use of government schemes to furlough
workers and support cash flow, however if this leads
to a reduction in pupil numbers in the earlier years this
may lead to further challenges in the future as gaps
in the school roster. There may also be challenges in
recruiting pupils to start in September 2020 or further
losses of pupils as their parents are impacted by economic
uncertainty. This could also be particularly challenging with
overseas pupils given travel restrictions and fluctuating
exchange rates.
In order to prepare accounts on a going concern basis,
the governors are required to consider the position for
the foreseeable future, which means that forecasts should
cover a period of at least 12 months from the date at
which the accounts are approved.
In my own experience, good and timely communication is
crucial for managing such challenges. This current crisis
provides some specific challenges and communication is
now more important than ever. For many schools, there
are difficult decisions to be made and taking both the
management team and governors on the journey is critical
along with the school’s core professional advisors who can
provide wider experience and an external perspective.

Steve Harper
Partner
020 7969 5608
sharper@haysmacintyre.com
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Coronavirus
Job Retention
Scheme
This article outlines the Government’s
scheme to support UK businesses
and to help protect jobs during the
COVID-19 pandemic.
Under the Coronavirus Job Retention
Scheme (the scheme) all UK employers
including independent schools are
able to access support to help pay
part of the employees’ salaries for
those employees who would otherwise
be laid off during the crisis period.
The support package is intended to
help protect employees who would
otherwise have been laid off or made
redundant.

The portal for making claims in respect of furloughed
employees went live from 20 April 2020. To access the
scheme, your school must have enrolled for HMRC PAYE
online. Schools, and agents that are authorised to act on
behalf of clients for PAYE matters, will be able to claim.
Unfortunately, file-only payroll agents (including Payroll
Bureaus) will not be able to make the claims on behalf of
employers.

•

Background
The scheme is available on the following basis:
•

All UK businesses, including schools, with employees
are eligible to claim.

•

Available to employees on the payroll at 19 March
2020 (previously 28 February 2020).

•

Where a school, including any trading subsidiaries,
does not already have a PAYE scheme it must
register for one online immediately; it can take up to
10 working days for HMRC to process an application

•

To access the scheme, the school must:
•

•

•

Designate affected employees as ‘furloughed
workers’ and notify their employees of this
change – HMRC recognises that changing
the status of employees remains subject to
existing employment law and, depending on
the employment contract, may be subject to
negotiation.
Submit information to HMRC about the
employees that have been furloughed and their
earnings through a new online portal (HMRC
will set out further details on the information
required).

A furloughed worker would remain on the school’s
payroll, but the worker should not undertake any
work for the business while they remain furloughed.
This means if an employee is working but on reduced
hours they will not qualify for the scheme.

•

HMRC will reimburse 80% of furloughed workers
wage costs, up to a cap of £2,500 per month plus
the associated employer’s National Insurance and
pension costs (capped to the minimum limit under
workplace pension regulations).

•

Some payments, for example bonuses, which do not
form part of an employee’s regular pay should not be
included within the calculation.

•

The scheme will cover the cost of wages backdated
to 1 March 2020 and will initially run for at least
three months (with the scheme being extended if the
Chancellor considers necessary).

•
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Position of the employee
The following is a summary of the position of the
employee:

No limit is being placed on the scheme’s funding –
the Government will pay grants to support as many
jobs as possible.

Furloughed employees must have been on the
payroll on or before 19 March 2020 (previously 28
February), which include the following contractual
arrangements:
•

Full-time employees

•

Part-time employees

•

Employees on agency contracts

•

Employees on zero-hours contracts

•

The employee remains employed while furloughed.

•

The school must advise the employee of the
decision, but equality and discrimination legislation
will still apply.

•

Employees hired after 19 March 2020 cannot be
furloughed or claimed for under the scheme.

•

Employees who are on sick leave or self-isolating
should get paid SSP but can be furloughed
afterwards.

•

Employees who are shielding in line with public
health guidance can be furloughed.

•

Employees on unpaid leave cannot be furloughed,
unless they were placed on unpaid leave after 19
March 2020.

•

Where an employee has more than one employer
they can be furloughed from each job.

•

A furloughed employee can take part in volunteer
work or training, so long as it does not provide
a service or generate income on behalf of the
employer (see below ’National Minimum and Living
Wage‘ for further implications for training while being
furloughed).

•

Schools can choose to fund the difference between
the £2,500 payment and the worker’s salary (prefurloughed) but does not have to.

•

Where an employee has been employed for a full 12
months prior to the claim and whose pay is variable,
then claim can be based on the higher of either:
•

The same month’s pay for the previous year; or

•

Average monthly earnings from the 2019/2020
tax year.

The scheme should cover the majority, if not all employees
working at a school, including trading subsidiaries.
If any employee is working but on reduced hours or
reduced pay, they will not be eligible for the scheme.
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Fixed term contracts
Employees on fixed term contracts can be furloughed.
Where a fixed term employee’s contract ends because it is
not extended or renewed, then the employer will no longer
be able to claim a grant under the scheme.
Agency workers
Where agency workers are paid through PAYE, they are
eligible to be furloughed and receive support under the
scheme. The scheme will also include those who are
employed via an umbrella company.
The agency will be regarded as the deemed employer, but
it will be necessary to discuss with the end client whether
they still need the services of the agency worker. Where
agency workers are furloughed, they should not perform
any duties through or on behalf of the agency that has
furloughed them.
Limb (b) workers
Where Limb (b) workers are paid via PAYE, they can be
furloughed and benefit under the scheme.
However, those who pay tax on their trading profits
through Self-Assessment may instead be eligible for the
Self-Employed Income Support Scheme.
Minimum furlough periods
The Government has confirmed the minimum furlough
period must be three consecutive weeks. When the
employee returns to work they must be taken off
furlough. Employees can be furloughed multiple times,
but each separate period must be for a minimum of three
consecutive weeks.
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Benefits in kind and salary sacrifice
Under the scheme the reference salary should not include
the cost of non-monetary benefits provided by the
employer, for example medical benefit. Similarly, benefits
provided as part of a salary sacrifice arrangements
(including pensions contributions) which reduce an
employee’s taxable earnings should not be included as part
of the reference pay.

Maternity leave, adoption pay, and paternity or
shared paternity pay
Individuals who are on, or plan to take, maternity leave
must take at least two weeks off immediately after the
birth of a child. If the employee is eligible for Statutory
Maternity Pay (SMP) or Maternity Allowance, the normal
rules apply, and they are entitled to claim up to 39 weeks
of statutory pay or allowance.

Where an employer provides benefits to furloughed
employees, this will be in addition to the salary that must
be paid under the terms of the scheme.

Employees who qualify for SMP will still be eligible for 90%
of their average weekly earnings for the first 6 weeks,
followed by 33 weeks of pay paid at 90% of their average
weekly earnings or the statutory flat rate, whichever is
lower (£148.68 rising to £151.20 from April 2020).

Normally, employees cannot opt-out of a salary sacrifice
arrangement unless there is a life event. HMRC accepts
that COVID-19 counts as a life event which could
warrant changes to the salary sacrifice arrangement. The
employment contract will need to be updated.
National Minimum and Living Wage
Employees are only entitled to receive the minimum wage
whilst they are working. Where an employee is furloughed,
therefore not working, they may be paid less than the
hourly minimum wage rates.
However, where an employee is required to undertake
any training, for example, an online training course whilst
they are furloughed, then they must be paid the minimum
wage for the time spent training even if this is more than
the 80% of their wage which is being subsidised.

Where the school pays enhanced maternity pay, which is
earnings related, this is included as a wage cost and will
qualify under the scheme.
The same also applies for contractual adoption, paternity
or shared paternal leave.
TUPE and payroll consolidation
HMRC have confirmed new employers are eligible to claim
under the scheme in respect of employees of a previous
business which was transferred after 19 March 2020, if the
TUPE or transfer of business succession rules apply to the
change of ownership.
If a group of companies (including groups of schools)
transfers employees from multiple payroll schemes into a
new consolidated scheme after 19 March 2020, the new
payroll will qualify under the scheme.

Information needed to make a claim
HMRC have stated that the following information will be
needed:
•

The school’s ePAYE reference number

•

Number of employees being furloughed

•

The claim period (start and end date)

•

Amount claimed (per the minimum length of
furloughing of three consecutive weeks)

•

The school’s bank account number and sort code

•

Contact name

•

Phone number

Maintaining records
The school will need to calculate the amount it is
claiming. HMRC have stated that they retain the right to
retrospectively audit all aspects of a claim and the basis
upon which employees have been furloughed.

Nick Bustin
Employment Tax Director
020 7969 5578
nbustin@haysmacintyre.com
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Debt collection in the time
of COVID-19
In our article from the October 2019 edition
of the Schools Briefing, we explored themes
in debt collection for independent schools.
In this article, we review the position in
light of the COVID-19 pandemic.
Times of national crisis often bring pressures to bear on
businesses and the COVID-19 pandemic is no exception
to this. ‘Cash is king’ is likely to be the mantra for many
schools which rely largely, if not exclusively, on income
from school fees to meet their considerable operating
costs.
Unique challenges
Independent schools have responded to this crisis in a
dynamic and innovative way. Nevertheless, it is widely
reported that parents are challenging fees for what they
consider, in many cases, to be a less valuable service being
offered remotely.
As well as individual responses, many schools have faced
challenges from groups of parents uniting behind particular
issues and seemingly drawing confidence from the variety
of different approaches to fees in the sector.
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Novel contractual issues are now a prominent agenda item
for senior leaders, ranging from whether the contract has
been frustrated (and automatically terminated) by the
pandemic or whether force majeure clauses operate to
suspend a parent’s obligation to pay fees.
So how does a school tackle these seemingly new and
complex challenges in an effective way?
The art of persuasion
Perhaps unusually as lawyers, we think it is unlikely to
be helpful to get into legal issues too soon because this
will contribute to an adversarial narrative and may have
a galvanising effect on otherwise fragile parent alliances.
We would suggest instead that you initially approach this
as a public relations exercise and focus on engagement
and persuasion.
After all, schools are unable to deliver business as usual
and parents may need to be persuaded that the school’s
approach has their interests at heart and reflects value for
money.
Fees for the period of closure
Discounting your usual fee during closure is one approach
which can be effective in winning hearts and minds, and
securing the payment of fees. If you cannot afford to do
that, an appropriate degree of candour with parents may
be persuasive, as many will be hoping to secure their
children’s school places beyond the short-term.

Careful decisions over fee levels should be taken and
conflicts managed, with particular reference to the school’s
cost base and reserves. These should be based on a
school’s own particular circumstances and not precedents
set by other schools (which could be anti-competitive).
As well as savings achieved through the Government’s
Coronavirus Job Retention Scheme, we suggest that
schools factor in possible insurance cover and any other
sources of available financial support into their approach.
The Government’s online tool: https://www.gov.uk/
business-coronavirus-support-finder may be a helpful
resource for schools who wish to understand the range of
available financial support.
In the end, active engagement concerning educational
provision is likely to secure a significant body of parental
support, relieving immediate pressure on cash flow. There
is, however, a balance to be struck in deciding how much
detail to share with parents in explaining why decisions
were taken to avoid parents seeking to undermine the
school’s leaders.
It is perhaps inevitable that there will still be parents who
default on fees and for a variety of reasons, including that
they simply do not consider that they are receiving value
for money or are not able to afford them due to changes
in their own circumstances.
At this stage, we would suggest that you engage your
credit control procedures.
What has changed?
We don’t believe that the core principles of effective credit
control have changed. Timely and appropriate action
remains a cornerstone of an effective credit control system
and good systems should always have the flexibility to
take a contextual approach as this will increase efficiency
and efficacy.

Reputation is a key consideration at this time and we
recommend that schools are sensitive in their approach
and communications with this in mind.
‘Divide and conquer‘
Early and regular engagement with parents will help to
shape parental priorities and will assist you to identify
their particular issues so you can take a suitable approach.
With each phase of your credit control process you should
be able to achieve a reduction in your pool of debtor
parents and greater clarity concerning the reasons for nonpayment. This will enable an individualised approach to
remaining cases in order to manage the commercial risks,
including those of adverse publicity or of any particular
parent being able to garner parent body support for their
position.
Help us to help you
We talk about distinguishing the ‘can’t pay’ from the
‘won’t pay’ and this is certainly an important aspect
of debt collection. After all, as the saying goes, ‘you
can’t get blood out of a stone’, however it isn’t always
immediately clear which is which as people experiencing
financial difficulty may be embarrassed to have a frank
and honest conversation with you or simply refuse to
engage. Careful and consistent messaging which makes
clear that a sympathetic approach can be expected to
cases of financial hardship can assist you to encourage
those in difficulty to come forwards so that you can work
with them towards a solution. As we discussed in our
last article, schools can explore options with parents,
including hardship awards, suitable instalment plans where
appropriate (bearing in mind the need to comply with
consumer credit and financial services legislation), third
party funding and security including charges over property.
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The inexorable march
Moving forward is key to retaining credibility and
maintaining the pressure on the parent to resolve the debt
by agreement.
Where the parent can pay but is refusing to do so, you
should ensure that your exchanges with them are fully
developed, but not protracted or repetitive. It is often
tempting to send yet another chasing letter but, in our
experience, these will achieve diminishing returns. Timely
decisions on next steps will therefore be key.
Challenges and complaints
There will be legal challenges and schools should take
early advice, where needed, to ensure that they can make
informed decisions about escalation and are consistent
in their correspondence on material issues to ensure that
they remain in control.
There may also be complaints to consider. Careful
decisions are likely to be required concerning what issues
fall within the scope of complaints policies; whether for
instance, contractual and fee issues qualify or can be dealt
with separately and schools should consider their policy
wording and may wish to take advice about this. Decisions
may also need to be taken about the escalation of a fee
claim pending the resolution of any complaint, bearing
in mind whether these issues can be legally or practically
separated.
Once the issues are clear, if any impasse cannot be
resolved, schools should consider on a case by case basis
their contractual late payment provisions, which commonly
include contractual interest and a right to exclude a pupil
from educational services pending payment, as these can
often be the most effective levers to secure payment. We
think that exclusion during school closure can reasonably
be interpreted as denial of access to remote learning
services.
We have also been asked whether schools can withhold
exam assessments or results in the event of non-payment
but think that this is unlikely to be permitted at this late
stage, whether by the JCQ or relevant exam board(s). We
also perhaps do not need to highlight the reputational risk
of such an approach.

Debt collection
Debt collection and legal recovery processes will be a
valuable and necessary extension to a school’s credit
control procedures and legal action - whether civil claims
or insolvency - can be highly effective when employed in
a considered manner.
We would suggest, however, that they are the last
resort of a well-developed and effective approach to
credit control and that the involvement of third parties
prematurely is likely to be counterproductive. It is also
the case that courts are under increased pressure and are
operating with a number of restrictions in force which are
likely to have implications for the timeliness, efficacy or in
some cases even viability of legal action.
Individual decisions should be taken about the suitability
of legal action given the constraints on school facilities
and services during school closure and the particular legal
issues which this has created. A factor in any such decision
will be whether or not there is a need to preserve working
relationships.
Many schools already work with debt collectors or
lawyers and we recommend that you review your current
arrangements to ensure that they will respond to issues
associated with COVID-19 (including the potential for
an increased number of debt claims referrals) and in a
manner which is consistent with the school’s aims. You
may also be seeking a greater level of pre-referral support
than usual and it will be helpful to explore with your
provider what is available to you.

James Garside
Senior Associate, VWV
07468 698 937
jgarside@vwv.co.uk

Tabitha Cave
Partner, VWV
07747 075825
tcave@vwv.co.uk
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Secured finance – don’t
forget your requirements under
the Charities Act
Since the government-enforced lockdown schools have
been busy implementing their business continuity plans.
Finance and senior leadership teams have worked hard
revisiting financial forecasts to identify cost savings and
assessing the implications of the Government support
measures like the Coronavirus Job Retention Scheme, to
then agree the savings to be passed on to parents in the
form of discount. Many are seeking additional finance
in the form of overdrafts and loans, some through the
Coronavirus Business Interruption Loan Scheme (CBILS),
to ensure they have sufficient funds available in these
uncertain times. In most cases, however, any finance will
be secured on the assets of the school.
Governors and management are having to move quickly
to ensure the necessary funds are in place, but it remains
important that due process is followed. Under Section 124
of the 2011 Charities Act, the governors need to obtain
and consider proper advice, in writing, before they enter
into an agreement where the school’s assets are provided
as security.
It should be considered whether:

12

•

The loan or overdraft is necessary

•

The terms are reasonable with regard to the status
of the school

•

The school has the ability to repay the loan

Section 124 states that proper advice is considered to be
from an individual:
•

Who is reasonably believed by the governors to be
qualified, by ability in and practical experience of,
financial matters

•

Who has no financial interest in relation to the loan
in connection with which the advice is given

This advice could be given by an employee of the school
or a governor, however it is important that the advice is
supported by detailed independent scrutiny of the budgets
and cash flow forecasts prepared, whether that be by an
employee, an individual governor or a professional advisor.

Tracey Young
Partner and Head of Education
020 7969 5654
tyoung@haysmacintyre.com
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Making best use of
endowment and other restricted
funds
Independent schools have responded
quickly to the recent lockdown to organise
remote teaching and learning for their
students. Much attention is also being
paid to cash flow and reserves. This article
explores how endowment and restricted
funds can be better managed.

What is often lost is that the use of unrestricted funds
to capitalise as endowed assets is in fact a loan between
the unrestricted fund and the endowment fund. If the
endowment fund also holds investments, it is possible to
consider utilising those investments to repay the loan and
provide unrestricted cash to the school; all you are doing
is settling a creditor that exists in the endowment. The
endowment is still preserved in terms of its underlying
value.

Endowment funds
Endowment funds come in two types: expendable and
permanent.

Restricted funds
These has always been a choice in the SORP as to
whether to retain funds that were raised for a restricted
charitable purpose as a restricted fund going forward or
transfer them to unrestricted funds once the fund has
been spent. If we consider funds raised for a capital
purpose, such as a minibus, once the bus has been
purchased, and on the assumption that there are no
further restrictions placed upon the school by the donor,
the asset and the fund become unrestricted – the school
has met the restriction. Many schools have historically
chosen to retain such fund balances as restricted and
matched their accounting treatment with the depreciation
charge on the asset. By reclassifying the balance as
unrestricted both facilitates the accounting may enable
the school to sell the asset if funds are required for
another purpose.

Expendable endowment funds have always been a bit
of an accounting anomaly, particularly from a legal
perspective. The notion that you can have an expendable
endowment does not sit easily with the legal definition
of an endowment, which is supposed to be something
that is preserved into perpetuity. That said, those that
have an expendable endowment should consider how
the school should make best use of this pot, as there are
no restrictions over when it can be used. For example,
a fund restricted for bursaries may previously have only
used the income for that purpose; now the capital could
be used towards an additional requirement for hardship
bursaries.
Permanent endowment funds are more tricky: these are
funds where the intention is that the capital value, in the
main, is preserved, and only the income arising, can be
used for other charitable purposes. There is, however,
an interesting point with permanent endowments which
may not be that obvious: where the endowment funds
are represented by properties and investment portfolios,
and where you have used unrestricted cash in prior years
to develop a property on an endowed site, that spend
has also become endowed (or it should have been).
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Richard Weaver
Partner, Head of Charities and Not for Profit
020 7969 5567
rweaver@haysmacintyre.com
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Due diligence on mergers
and acquisitions
Even prior to the challenges the schools
sector is facing because of COVID-19, we
had witnessed an increase in activity from a
mergers and acquisitions perspective. This
is probably the result of the rising financial
challenges that continue to develop
for schools, from the ever-increasing
affordability squeeze, to the impact of
teachers pension scheme increases. Schools
are appearing to consolidate where there
are synergies and mutual benefit for coexistence. Due to COVID-19, there is likely
to be an increase in schools getting into
financial distress, whether in the short- or
medium-term, and schools may need to
consider consolidation as an option.
Due diligence is a key part of any merger or acquisition
and comes in many forms and levels of work (and price!)
and is primarily based on risk. The key considerations
within the schools sector will be financial, legal and
property related. This article focuses on the financial side
of due diligence and other areas of consideration. So,
what are the key financial assurances a due diligence
assignment should give you before entering a deal?
Pupil pipeline
Understanding the current pupil pipeline and the recent
trend in numbers is key to understanding the long
term sustainability of the school and the extent of the
challenge. Pupil numbers are key to a school’s success;
total occupancy percentage is also important but pupil
number trend is vital for planning. If there are dropping or
low numbers at the entry points this can an indicator of a
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long-term issue and will need consideration as part of the
decision to enter into a transaction.
Key financials
Generating surpluses in line with sector averages is key to
a successful school and is necessary in order to be able
to invest in the fabric of the school for long-term benefit.
Therefore, it is worth getting further detail on the trend of
the school’s financial situation, the cost base and recent
surplus generation. It is worth paying attention to cash
flow and the ability to generate cash operating surpluses
for investment.
This area is not always something that would stop a
transaction from occurring, as there are likely efficiencies
to be made with any merger, but it should allow you to
understand any issues and what you need to do to make
the school a success.
Liabilities
It may seem obvious, but understanding the liabilities
you may be taking on is key. There are generally some
straightforward liabilities that only require a strong
accounting function to have confidence over, including
trade creditors, accruals, period end PAYE liabilities etc.,
however there are other liabilities that should be carefully
considered.
We have seen many poorly-worded bank covenants which
could lead to an inadvertent breach. Careful consideration
should be given to covenants both past and future to help
prevent financing issues. The repayment terms also should
be considered, often repayments are at a fixed point in
time and not in instalments, which is a potential future
cash flow risk. Current borrowing will also likely have an
impact on future borrowing which should be considered.
Pension liabilities is another key consideration: how
the entity has handled teachers’ pension provision
and how that may sit with the rest of your group

must be understood, as do any support staff pension
arrangements, particularly if there are any dormant
defined benefit arrangements.
Composition fee schemes should be included in due
diligence if the school has used these as a method of
financing as it could cause future cash flow challenges.
Fee remission schemes, in place both for parents and staff,
can be difficult to get out of, and due to the nature of a
school you may be tied in for a long period of time.
Understanding key contracts should also form part of the
work as there could be lease commitments and other off
balance sheet liabilities here.
Tax
Tax should be a key part of any due diligence assignment
as it is often the area where sleeping liabilities could be
hiding across the three main taxes: corporation tax, VAT
and employment tax.
Corporation Tax is usually the most straight forward within
the charitable schools’ sector. The reason being that most
income is exempt from Corporation Tax but there are a
few pitfalls. Ensuring all income going through a charity
is in line with charitable objects or through a trading
subsidiary should be considered unless it’s below current
trading exemptions. It can, however, be a lot trickier with
a corporate for-profit school, where treatment of certain
capital spends and claims on capital allowances can create
risk.
VAT should also be considered, if there is limited non-fee
income, this will be relatively straight forward, however
there are complexities over other income streams such
as lettings, cost sharing arrangements with group entities
and overseas transactions such as international student
commission.

Employment tax is probably the key risk area for tax and
you should understand your position on the below in
particular.
•

Staff benefit and accommodation provision

•

Relationships with peripatetic teaching arrangements

•

Other off payroll working arrangements.

Other considerations
• The strength of the senior leadership team in place.
If there is a strong team this can help you turn
around the school’s fortunes, if not, this could be
expensive to change.
•

Past safeguarding issues that could lead to liabilities
and the insurance arrangements for these.

•

Property ownership and status: endowed and listed
properties will come with greater potential issues and
you should take legal advice on this.

•

Debtors and their age and recoverability.

•

The general control and systems environment and
the work necessary to amalgamate into the rest of
the group.

It is worth fully understanding risk when considering
a transaction and obtaining professional advice is
recommended.

Tom Wilson
Partner
020 7969 5697
twilson@haysmacintyre.com
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Trading
subsidiaries
and corporate
Gift Aid payments
Although the Government appears to be
making some welcome concessions in respect
of individual Gift Aid, corporate Gift Aid is
less flexible due to the nine-month payment
deadline and the potential for ‘wasted charitable
donations’, both of which are enshrined in tax
law.

So, in the scenario where a previously profitable trading
subsidiary is now likely to make a future trading loss, what
options are available?
•

•

Defer the payment and retain some profits and pay
corporation tax at 19%, normally due nine months
and one day after the year end. A planned retention
of profits might be sensible if a full donation would
leave it in difficulty and the charity is unable or
unwilling to support the subsidiary (see below).

•

Consider a carry back of future trading losses to the
previous 12 months. Depending on timing, this may
still result in cash flow issues, as any corporation
tax for the earlier period would likely need to be
paid prior to the loss carry back claim. However, we
would hope that under the circumstances it might
be possible to agree an extended deferral with
HMRC, where it can be demonstrated there will be
losses available to carry back that would eliminate
the liability. By the date any Corporation Tax and /
or corporate Gift Aid would be due, it is likely that a
reasonable estimate of losses would be known.

•

Charity trading subsidiaries whose income has dropped off may
therefore need to reflect, plan ahead and take early action in order
to avoid:
1.

Unexpected corporation tax liabilities due to insufficient cash
and/or distributable reserves to pay up previously generated
profits

2.

Not being able to claim tax relief in respect of a previously
made donation (a ‘wasted charitable donation’) due to
insufficient profits.

The first scenario is likely to be the more common. The subsidiary
may not yet have paid its taxable profits up to its parent charity,
which must be done within nine months of the year end in order
to be set against those profits for tax purposes. School groups
with July year ends will hopefully have done this by the end of
April!
Crucially, the payment must be physically made in cash (not just
an accounting entry) and there must be sufficient distributable
reserves at the time of the payment. This is particularly important
in the situation where a subsidiary is already ‘borrowing’ reserves
from the subsequent accounting period, perhaps due to (for
example) expenditure disallowable for tax purposes, or timing
differences on fixed assets.
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If cash and reserves are still available, consider
making any planned donations sooner rather than
later, to ensure corporation tax relief can still be
claimed against the previous year’s profits.

Could the school (parent charity) justify making
an investment (most likely a loan) in the trading
subsidiary? This will be heavily dependent on
individual circumstances but any injection of cash by
the parent charity must be an ’approved charitable
investment‘. This is a huge topic in itself, but broadly
it must be, and should be possible to demonstrate,
that any loan or investment is made for the
benefit of the charity. This may be more difficult to
demonstrate where the subsidiary is loss making and
therefore it is very important that revised business
plans and forecasts are examined to ensure it is in
the financial interest of the charity to support its
ongoing activities, with a particular focus on when it
is expected to return to profitability. Amongst other
considerations, loans will usually need to carry a
commercial interest rate and all decisions should be
formally documented.

•

Ideally any loan or investment should be made after
any corporate Gift Aid payment, rather than as a
short-term solution simply to allow this to be paid.
HMRC have been known to object to such circularity
in arrangements.

•

Loans and investments will be simpler to justify
where a primary purpose trade of the charity is
being conducted through the trading subsidiary,
as any required funding is likely to be a charitable
application of funds.

Corporate Gift Aid/donations cannot create or increase
a tax loss. As such, wasted donations (where donations
exceed taxable profits) could result in future difficulty
making sufficient donations to eliminate tax liability, due
to depleted cash and reserves, but without the benefit of
additional brought forward tax losses.
Where it is possible to do so, we would recommend
consideration is given to the school making a repayment
of any excess donations which are not necessary for
corporation tax purposes, or otherwise reducing the
planned donation (where this has not already been
paid). Whilst the tax considerations of a charity making a
repayment largely relate to timing, there may also be legal
implications, particularly where a deed of covenant is in
place. Legal advice should therefore be sought if this is to
be considered.
Every trading subsidiary and its relationship with its parent
charity will be unique and there are many options to
consider.

Alice Palmer
Manager
020 7396 4375
apalmer@haysmacintyre.com
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Fraud awareness
We set out fraud awareness and
preventative measures that schools need to
consider during these uncertain times.
Schools have taken swift action to comply with
government guidelines over social distancing which has
led to most offering online teaching and learning as well
as establishing other new ways of working. As the dust
settles, sadly, fraudsters will try to take advantage of this
emergency and change of working environment measures
to defraud schools and other organisations.
Action Fraud has reported fraud reports related to
COVID-19 have increased by 400% in March alone. The
figures reported include fraud scams to both individuals
and organisations. Action Fraud has also reported over 200
instances of COVID-19 themed phishing emails. Changes
in the ways of working require careful consideration. It is
important to analyse how the existing control framework
and compliance with policy and procedures are being
applied throughout the organisation and at an operational
level. Most schools have furloughed staff, some of whom
may have been key to operating controls, which means
these controls are no longer functioning or allocated to
others creating potential lack of segregation of duties.
Individuals working from home also means reduced
physical contact with colleagues and certain processes and
control work-arounds being introduced to limit business
interruption.
We have evaluated key fraud risks that schools need to be
aware of to minimise the fraud risk impact. Key areas that
schools need to consider include:
•

•
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Bank detail changes (payment diversion) – this
has been a well-known scam whereby supplier bank
detail changes are requested by email or letter. Any
change request to standing data requires validating
and this should be done using contact details
available in the database or public domain to verify
the change.
New supplier fraud – setting up new suppliers
remains a key control and appropriate due diligence
checks are essential before a supplier is set up on
the ledger.

•

•

•

•

Payroll / HR related fraud – change requests to
HR regarding employees’ payroll bank details should
be validated and reliance should not just be placed
on email communication or phone numbers given in
the email requesting the change.
Internal fraud – as people work remotely and
staff members are furloughed, segregation of duties
requires careful consideration. The situation gives
rise to a risk of internal fraud around payments and
financial reporting or a failure to spot an external
fraud attempt.
Courier fraud – as more people self-isolate,
fraudsters will carry out courier fraud by cold calling
the school and purporting to be a bank to gain their
trust. The ultimate aim of this call is to trick the
school into handing over money or their bank details.
Schools should raise staff awareness over fraud
instances and what action to take should there be
unsolicited calls.
Remote working and IT security fraud – as
more people work from home, fraudsters may
capitalise on slow networks and IT problems to
commit computer software service fraud. Be wary of
cold calls or unsolicited emails offering you help with
your school’s devices or to fix a problem.

•

Phishing fraud – these attempt to trick people
into opening malicious attachments could lead to
fraudsters stealing the school’s sensitive information,
including email logins and passwords and banking
details.

•

Email fraud – a number of cases reported in
2018 included cyber criminals posing as a member
of school staff, explaining a change in payment
procedures or offering early payment discounts
to parents. Doctored invoices are then sent with
fraudulent bank accounts to get funds from
unsuspecting parents.

•

Simple steps for schools to take preventative
measures:
•

Provide guidelines to reinforce existing
policy and procedures and raise awareness
over fraud matters.

•

Monitor the current situation and keep up
to speed with common fraud themes and
alerts given by Action Fraud.

•

Contact your bank immediately if you think
you’ve fallen for a scam. Your bank will
NEVER ask you to transfer money or move
it to a ‘safe’ account.

•

Implement additional verification checks
and procedures before making changes to
standing data, ie supplier bank details or
employee bank details.

•

Implement additional verification checks
and procedures before making payments,
for example making use of video
conferencing facilities.

•

Have in place secure communication
channel to parents.

•

Report all fraud instances to Action Fraud.

Rakesh Vaitha
Senior Manager
020 7969 5629
rvaitha@haysmacintyre.com

Impersonation of HMRC or other regulators –
there have been several instances where fraudsters
are impersonating regulators. Organisations should
be vigilant and contact regulators using contact
information available in the public domain or a
reliable source.
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Investment policy and
performance monitoring in
volatile times
Many school bursars and finance
committees will have recently received
first quarter reports from their investment
managers and be contending with some
sizeable losses in the value of their
portfolios. The FTSE100 lost almost 30% of
its value in the quarter and many investors
may be seeing similar performance in
their portfolios. This being, of course,
the immediate impact of the COVID-19
pandemic. To add some context, in the
immediate aftermath of the Brexit vote,
the FTSE100 fell around 10% and the 2008
financial crisis led to a 31% drop in 2008.
It is difficult to predict the long-term implications of
COVID-19 on the economy, both within the UK and
further afield. What we can predict is that the investment
markets will continue to be volatile; the quantum of that
volatility will vary but market values will always be moving
in response to various triggers. Where this market crisis
differs to many previous ones is that the underlying world
economy is thought to be in a reasonably good position,
so when the pandemic is contained, the markets will
hopefully recover quickly.
The performance of the FTSE100 in 2019 was good,
the overall return for the year was a 12% increase in
value and a high level of optimism amongst the markets
following Boris Johnson’s emphatic election victory and
the renewed certainty this put on the timescale for Brexit.
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course, getting to this point is much more complicated and
requires a number of questions to be asked, such as:
1.

Brexit uncertainty had weighed heavily on the markets
since the vote in June 2016.
In a state of panic, many bursars and finance committees
may have been reaching for their investment policies this
month to check they are still relevant and in line with
the current objectives of the school. Others may now be
asking the question ‘what is an investment policy, and do
we need to have one?’
Schools will hold investments for a number of different
purposes and so there is no ‘boilerplate’ policy which
a school can apply to its investments. Some may hold
permanent endowment, meaning the investment
timeframe runs into perpetuity and the key theme in
the investment policy might be ensuring regular annual
returns, for example, to fund bursaries. Other schools may
hold shorter term investments, for example, while accruing
funds for a planned capital project – in these cases the key
theme of an investment policy might be the preservation
of capital over the short term, whilst beating returns of a
traditional bank savings account.
When putting together or renewing an investment policy,
the first thing any charity should do is check the overall
investment powers of the charity. These will typically be
outlined in the charity’s governing document and there
may also be clauses with regards to trustee/governor
duties on investments. Otherwise the investment policy
and activity will need to fit within the general provisions of
the prevailing charity law.
The most complex part of any policy in then trying to
decide the investment objectives. Put simply, this is just
putting into writing what you want to achieve, how you
intend to achieve it and a timescale to deliver this. Of

2.

3.

4.

What is the current financial position of the charity?
How much liquidity do we require for working capital
and how much of the reserves could be set aside for
a longer term investment? Within this, it is important
to consider worst case scenarios, for example during
the current COVID-19 pandemic many charities may
find they are running short of cash and may need
to liquidate some investments to top up cash. This
is particularly damaging as liquidating investments
during a low point in the markets means you
crystallise that loss and abandon the chance of that
value recovering. It is vital to remember that in times
of crisis, the need for cash may go hand in hand with
a depression in market values.
What do we want to achieve with the investment?
Typically, financial growth is the target, but the 2016
Act gave charities the direct power to make social
investments – these are investments with the dual
purpose of financial return and the furtherance of
the charity’s objects. Alternatively, you could even
consider programme related investments (where
no financial return is desired). These latter two
options are not common in the schools’ sector, but
nevertheless worth considering.
Do we have endowment and restricted funds where
we need to consider the specific restrictions of
those funds and how those will interact with any
investment decision?
As well as working capital, what cash flow
commitments do we have in the longer term?
Investment managers will be particularly interested
in your investment time horizon. The investment
choices they make would be very different if you are
investing into perpetuity, as opposed to needing the
capital back in five years.

At this stage, you will have gathered a lot of information
to drive your policy, and it is at this point you may wish
to start considering risk and the charity’s appetite for that
risk. In a traditional investment portfolio, risk appetite
really translates into how much volatility are you willing to
accept in your portfolio. In the examples above, if you are
investing over a short period, you would usually demand
a relatively risk-free investment mix, whereas if you have
a longer time horizon you can afford to hold investments

until value has recovered. Typically, investment managers
will ask a client to rate their risk appetite on a scale of say
1-7, with one being low risk and seven being high risk and
they will then tailor their approach based on that rating.
The next part of your policy will need to look at
responsibility and delegation. The policy will need to
dictate who is responsible for the policy and its application,
that could be the main board or more typically a subcommittee, they will need to consider if its members have
the right level of knowledge and experience to challenge
the investment managers or if the use of an external
expert would be beneficial.
Some charities may choose to manage the portfolio
themselves if they deem themselves to have the adequate
skill set either on the board or within management; this is
unusual in practice but charities with larger portfolios could
consider this.
Lastly, the policy will need to consider some aspect
of monitoring. You may wish to consider benchmarks
or targets and use these to monitor the investment
performance over time. This part of the policy would also
need to consider the timescales for reviewing the service
provided by the investment manager and any particular
processes to formally put the service out to tender. Finally,
you will want to consider how often the policy should
be formally reviewed; an annual basis would usually be
sensible.
Whether you are reviewing an existing policy or looking
at one for the first time, the above points should help to
ensure that you develop a policy that is robust and tailored
to your school. When risk appetite is properly considered,
a good policy will give you assurance during volatile times
that your portfolio is on the right track and that your
investment objectives are more likely to be met.

Andrew Roberts
Senior Manager
020 7396 4393
aroberts@haysmacintyre.com
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Questions to
ask…
about the
Charity
Governance
Code for schools
The Charity Governance Code (the Code)
was updated in July 2017 and is supported
by the Charity Commission. Although
the Code is not a legal or regulatory
requirement, it aims to help charities and
their trustees to develop high standards
of governance and details best practice
in the sector. The Code is split into seven
principles. Some questions to ask in each
area are provided. These may be a useful
guide for discussions at a governor away
day or a self-review of governance.

Foundation
All governors are committed to the cause, recognise their
public benefit responsibilities, understand their roles and
responsibilities, and are committed to good governance.

What risks would ‘break’ the school?

•

How does the board review and manage internal
controls?

•

Do you have a scheme of delegation?

•

Why are you a governor?

•

Do you have a scheme of financial delegation?

•

What difference do you want to make?

•

What are you delegating and to who?

•

What will be your legacy?

•

What does good governance look like?

Principle 1: Organisational purpose
The board is clear about the school’s aims and ensures
that these are being delivered effectively and sustainably.
•

What difference do we want to make?

•

What difference have we made?

•

Are we future proofing the charity?

Principle 2: Leadership
The school is headed by an effective board that provides
strategic leadership in line with the school’s aims and
values.

Principle 5: Board effectiveness
The board works as an effective team, using the
appropriate balance of skills, experience, backgrounds and
knowledge to make informed decisions.
•

Do you have a culture to challenge and debate?

•

How are governors trained and developed?

•

Do you need to make space for different
conversations?

•

Is there objective board and governor appraisal?

Principle 6: Diversity
The board’s approach to diversity supports its
effectiveness, leadership and decision making.

•

Do the trustees live the school’s culture and values?

•

What does diversity mean to you?

•

I s the board culture making you less agile, or
holding you back?

•

Would diversity strengthen your board?

•

Do you have diversity objectives?

•

How strong is the board’s leadership?

•

How will you measure and monitor them?

•

How dependent is success on one leader?

•

•

Do you have a succession plan for governors?

Have you really created a place at the table for a
diverse range of governors?

Principle 3: Integrity
The board acts with integrity, adopting values and creating
a culture which helps achieve the organisation’s charitable
purposes. The board is aware of the importance of the
public’s confidence and trust in charities and governors to
undertake their duties accordingly.
•

Do all governors act in the best interests of the
charity?

•

Do you have an agreed set of behaviours?

•

Are you inclusive as a board?

•

Do you have a live conflicts of interest policy?

•

Are conflicts managed effectively?

Principle 4: Decision-making, risk and control
The board makes sure that its decision-making processes
are informed, rigorous and timely, and that effective
delegation, control, risk assessment, and management
systems are set up and monitored.
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•

Principle 7: Openness and accountability
The board leads the organisation in being transparent and
accountable. The school is open in its activities, unless
there is good reason for it not to be.
•

Who are your stakeholders?

•

Are you sharing information that will be useful to
them?

•

How are you communicating with them?

•

Are you building trust and confidence?

Siobhan Holmes
Senior Manager
020 7969 5601
sholmes@haysmacintyre.com
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